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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                        ADDL. CJM, TEZPUR 

                                      GR: 234/14 

                                U/S 379 of IPC 

                 STATE OF ASSAM……………………PROSECUTION 

                               v. 

                 Md. Innash Ali….……ACCUSED 

Ld. Advocates: For Prosecution………,Md. Hussain Ld.APP 

                      For Defence…..Md. Fazlul Haque, Ld. Advocate 

Evidence Recorded on: 6.4.15, 13.8.15,3.3.16 

Argument heard on: 16.3.16 

Judgment delivered on: 19.3.16 

                                                    J U D G M E N T 

1. The prosecution’s case, in nutshell, is that, the accused ,Md. Innash Ali, 

had committed theft of fish from the fishery of Md. Maqbul Hussain. 

Hence, the case. 

2. The  informant, Md. Motiur Rahman, had lodged the FIR at Borghat OP 

on 29.1.14. The police had registered  Tezpur P.S Case no. 117/14 u/s 

379 of IPC. After investigation, the charge sheet u/s 379 of IPC, was 

filed against the said accused . Charge u/s 379 of IPC was framed 

against the accused, which when being read out to the informant, he 

pleaded not guilty and claimed to be tried.  

 

3.  The prosecution has examined 4 witness and thereafter closed its 

evidence.  The accused was examined u/s 313 Cr PC, where he had 

denied the commission of any such offence.The defense has not 

adduced any evidence. Heard arguments. 
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4.  POINTS FOR DETERMINATION: 

a) Whether the accused had committed theft of fish from the pond/fishery 

of Md. Maqbul Hussain, on 29.1.14? 

DISCUSSION AND DECISION BASED ON REASON: 

5. PW1, Md. Motiur Rahman, in his examination in Chief has stated that 

he is the informant and he recognizes the accused. He stated that on 

29.01.14 at about 12 at night, the accused had stolen fish from his 

pond. The accused was found in the fish market at Tezpur. On seeing 

them, the accused had fled away. The accused was apprehended and 

was handed over to police, at Borghat OP. that after he had filed a FIR 

at police station. Ext 1 is the FIR and Ext 1(1) is his signature. Exhibit 2 

is the seizure list and exhibit 2(1) is his signature. 

 

6. In his cross-examination he stated that she was sleeping when the theft 

of fish had occurred. He stated that he had not seen who had 

committed the theft. He stated that police had found the fish in the 

Chowk bazaar. He stated that suspicion arose, and accused that fled 

away from the market when he saw them. Willis had enquired from him 

after seizure of the fish. He denied that he did not state before the 

police that they had come to Tezpur  fish market, in search of the 

accused and the accused had fled away seeing them. He denied the 

suggestion that no fish was being seized from the possession of the 

accused. 

 

7. PW2, Md. Fazlur Rahman, in his examination in Chief has stated that  

the informant is his brother and he recognizes the accused person. The 

incident took place on 29.1.14. There was packed of fish from their 

pond in the night. He stated that he came to know who had committed 

the theft. The accused person fled from Tezpur fish market when he 

saw them. He stated that the accused never used to sell fish, but on 
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that day he was selling fish. The is a daily wage earner. The accused 

was caught and was handed over to police in the police station.  

8. In his cross-examination he stated that the theft took place between 

12:00 to 1:00 AM in the night, from their pond. He stated that they 

were sleeping. He has also stated that he has not seen who had 

committed the theft by his own eyes. He denied that he did not state 

before the police that the accused had fled away from the market on 

seeing them, she usually does not sell fish but on that day he was 

selling fish. He stated that people in the village sell fish to fishmongers. 

He denied the suggestion that the accused was implicated only on the 

basis of suspicion and he was not selling fish after stealing it.  

9. PW3, Md. Mustafizur Rahman, in his examination in Chief has stated 

that he recognizes the accused and the informant. The incident took 

place on 29.1.14 in the night. There was theft of fish from the fishery of 

the informant. The accused had committed the theft. On the next day 

the accused had confessed that he had committed the theft of fish. 

10. In his cross-examination he stated that he has shop at Pachmile. His 

house is in Uriamguri. He stated that Maqbul Hussain is the son of the 

informant. The fishery belong to them. Maqbul Hussain is  his uncle. He 

stated that he has not seen who had committed the theft of fish from 

the fishery. On the next day at about 9 AM the accused was caught 

along with  fish at Tezpur market. He stated that he is neither the 

village headman nor a member of the Panchayat. He also stated that 

the accused is not his relative and he has no relation with him. On the 

next day at about 10 AM in the morning he had gone to the shop and 

thereafter he remained in the shop for the day. He denied the 

suggestion that the accused was caught along with fish at Tezpur 

market, and that he had confessed that he had committed the theft.  

11. PW4, Sri Achyut Bora, the I.O., in his examination in chief has stated 

that on 29.1.14 he was working as ASI of police at Borghat OP. After 

receipt of the FIR, the I/C  of the outpost, had entrusted him with the 

duty to conduct preliminary investigation in the case. Ext 1(2) is the 
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endorsement of the I/C and Ext 1(3) is his signature, which he can 

recognize. Tezpur P.S Case no. 117/14 u/s 379 of IPC has been 

registered. He had visited the place of occurrence. He had seized 10kg 

of fish at Uriamguri, vide Ext2, seizure list. Ext 2(2) is his signature. 

Thereafter, the seized items were handed over to the informant , in his 

zimma. He had drawn the sketch map and questioned the witnesses. 

Ext3 is the sketch map and Ext 3(1) is his signature. Thereafter, he had 

submitted the case diary after completing the investigation. Ext 4 is the 

charge sheet and Ext 4(1) is the signature of the I/C Sri Dhiren Kakaty, 

which he can recognize.  

12. In his cross examination he has stated that, as per the entry in the FIR, 

the incident was registered as GD entry 455 dtd. 29.1.14. On that basis 

the case was forwarded to the police station for registration of the 

case. He stated that as per his CD, the telephonic information as to the 

incident, was registered as GD entry no. 451 dtd 29.1.14. On that basis 

he had started the investigation, and conducted various steps of 

investigation. He stated that he has not mentioned the place from 

where the fish was seized. He stated that he had seized the fish from 

the bank of the fishery. He has stated that he did not seize the fish 

from the Tezpur fish market. He has not cited any place of the chowk 

bazaar, Tezpur, as place of occurrence. He has not made any mahaldar 

of fish market or ward member as witness in this case. He had found 

the accused, being tied. He had not seen the accused being beaten. He 

denied the suggestion that there was no connection between the seized 

fish and that the accused did not commit any theft.  Maqbul Hussain 

did not give his statement as witness and he did not lodge the FIR. He 

did not conduct any investigation in the circle office, to ascertain the 

owner of the pond. He  stated that he had visited the house of the 

accused, but he did not find any fishing net etc in the house. He does 

not know who and from where the accused was caught. He has not 

seen who and from where the fish was taken. He stated that PW1, 

Motiur Rahman, did not state before him that he had searched for the 
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accused in the fish market. He stated that PW1 did not state before him 

that the accsued had fled away when he saw them. He also stated that 

PW2, Fazlur Rahman, did not state before him that when the accused 

saw them at Tezpur market, he fled away. He stated that PW2 did not 

state before him that the accused usually does not sell fish, but on that 

day he was selling fish. He has not furnished the extract copy of GD 

entry 451 and 455. He denied the a false charge sheet was filed against 

the accused.  

           APPRECIATION OF EVIDENCE: 

13. From the testimonies of PQ1 to PW3, it is clear that none of them had 

seen who had committed the theft of  fish from the fishery. Though, 

they have stated that the accused had committed the theft, but 

prosecution could not show how they came to know about the 

involvement of the accused.  

14. PW1 and PW2 have stated that they had seen the accused in the chowk 

bazaar fish market at Tezpur town, selling fish and when the accused 

had seen him he had fled. But the I.O. has stated that PW1 and PW2 

have not stated before him the said fact. Hence, this is a material 

omission. Thus, the statement of PW1 and PW2 regarding the above 

fact of selling fish and fleeing away, for the first time in the Court, is 

not reliable. There is no supporting evidence. The I.O. did not cite any 

witness of the fish market. It is highly unlikely, the such an incident in a 

fish market would go unnoticed by anyone. Moreover, the I.O., in his 

statement, has stated that he had found the accused along with fish 

near the pond/fishery. He did not mention anything about the incident 

in fish market. Moreover, neither PW1 nor PW2 have stated that they 

had taken back the accused from the fish market and took him  near to 

the pond, from where the police had apprehended him. On the other 

hand, they have stated that the accused fled away when he saw them, 

but he was caught and handed over to police in the police outpost. 
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Hence, the allegation that the accused was caught selling fish is not 

believable. 

15. Moreover, PW3, has stated that the accused had admitted his guilt of 

theft. But none of the other PWs has stated anything about such 

admission. PW3 is also silent as before whom the accused had 

confessed. Hence, the generalized statement of PW3, without any 

corroboration, is not reliable. 

16. In the light of the above, I am of the view that prosecution has failed to 

prove how the accused was involved in the offence. As a result, 

accused is entitled to benefit of doubt. In other words, prosecution has 

failed to prove the guilt of the accused u/s 379 of IPC, beyond 

reasonable doubt. The accused is acquitted of the charge u/s 379 of 

IPC, and is set at liberty forthwith.  

17. The judgment is pronounced in the open court on this  19th   of March, 

2016. The judgment is prepared under my hand and seal of this Court  

18.  The bond shall remain operative till 6 months from the date of this 

order and shall stand cancelled after the expiry of 6 months. 

19.  The case is, accordingly, disposed of. 

 

                                                       (K.K. Sharma) 

                                                     Addl. CJM, Tezpur 
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LIST OF DOCUMENT  EXHIBITED BY THE PROSECUTION 

EXT 1: FIR 

EXT 2: SEIZURE LIST 

EXT 3: SKETCH MAP 

EXT 4: CHARGE SHEET 

                                                      Addl. CJM, Tezpur. 

 

 

 

 

 

 

 


